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ORDER RE WOQOD AND CURRIE OPINIONS

MASTER FILE

Attached are two opinjons that I recently published in indjvidual autism cases, which may
be of interest to other autism petitioners. The opimion in Currie deals with the issue of when
“judgments” should be filed in Vaccine Act cases, The Wood opinion deals with the issue of

whether an autisro petition was timely filed.

George L. Hastings, Jr,
Special Master
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HOWARD and MELISSA WOOD, *
Individually and on behalf of thejr minor child, *
ALEXANDRA WQOD, *
L

Petilioners, * TO BE PUBLISHED

*

V.

SECRETARY OF HEALTH AND
HUMAN SERVICES,

Respondent,

Jeffrey F. Speer, Lafayerte, Louisiana, for petitioner.
Traci R. Manning, Department of Justice, Washington, D.C, Jor respondent,

RULING ON DISMISSAL MOTION

HASTINGS, Special Master.,

This is an action seeking an award under the National Vaccine Injury Compensation
Program' (hereinafter “the Program™). Respondent has filed a molion contending that this petition
was untimely filed, and therefore should be dismissed. For the reasons set forth below, [ conclude
that respondent’s contention is correct in part and incorrect in pant,

"The applicable statutory provisions defining the Prograin are found af 42U.8.C §300aa-10
efseq. (2000 ed.) Hereinafter, all “§” references will be 1o 42 U.S.C. (2000 cd ),
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BACKGROUND
A. The petitioners’ claims

This petition was filed on Sepiember 23, 2002. In the peution filed on that date, the
petitioners, Howard and Melissa Wood, alleged hat their daughter, Alexandra, suffers from the
canditjon known as “aulism,” and that Alexandra’s autism was caused by certain vaccinations that
shereceived in 1996 and 1997. However, on October 6, 2003, petrtioners filed a “Supplemental and
Amending Petition” in which they raised a second claim--ie., thar Alexandra’s autism was
“significanlly aggravated” by certain additional vaccinations, including an “MMR”
(measles/mumps/rubeila) vaccination, that she received on April 11, 2000.

B. Applicable statutory provision

Underthe Program, compensation awards are made 10 individuals who have sufiered injuries
after receiving certain vaccines listed in the statute. The statutory dcadtines for filing Program
peutions are provided at § 300aa-16, With respect to vaccinations administered afier Oclober 1,
1988, as were the vaccinaiions at issue here, § 300aa-16(a)(2) provides that Program petition must
be filed within *36 months after the date of the occurrence of the first symptom or manifestation of
onset or of the significant aggravation of such injury.”

I1
DISCUSSION

As noted above, § 300aa-16(a)(2) requires that a Program pctition with respect 0 a
vaccination that was administered after October 1, 1988, be filed within 36 months after the date of
the first symptom of the onset of the injury in question, or within 36 months of the first symptom of
a''significant aggravation” of an injury. In this case, the petitioners, as noted above, esscnually raise
fwoscparate claims: (1) that Alexandra’s autism was initially caused by certain vaccinations recelived
in 1996 and 1997, and (2) that her autism was “significantly aggravated” by certain vaccinations
received on April 11, 2000. My conclusion is that their petition was mely nofiimely filed as 1o the
first claim, but was timely filed as to the second claim.

A. Firstclaim

As respondent points out, the medical records filed in this case appear to indjcate the
following general history of the initial stages of Alexandra’s autism condition. Suspicions of
developmental delays began in late 1996 (Ex. 3, pp. 3, 17): therapy for delays was prescribed by Jate
1997 (Ex. 2, p. 85); one physician noted “autism” on July 2, 1998 (Ex. 3, p. ! 7); another physician
noted the impression of “autistic-like behavior” on December 21. 1998 (Ex.3,p.48). The Program
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petition, however, was not weed until September 23, 2002, Therefor, it appears that the petition
clearly was not filed within *“36 monihs afier the date of the occurrence of the first symptom or
manifesiation of onset” of Alexandra's aulism.

Wilthregard to this first claim, petitioners argue that the petitions should be considered timely
under the test set forth in Sernes v. United States, 57 Fed. Cl. 175 (2003). I cannot agree.
Respondent takes issue with whether Sernes correctly interprets the statutory section in question, but
I do not need to reach any conclusion on that question here. As respondent has arpued, even
assuming the correciness of Seoes, the petition in this case would st/ be untimely as to the
petitioners” first claim in this case. That is, in Sernes, the court held that the “first symptom or
manifestation of onset” of autism does not occur until the occurrence of a symptom that “clearly or
obviously” signals the onset of autism. 57 Fed, Cl. at 181. In this case, as | read the record. hv late
1998 not only were the sympioms of autism clear and obvious, but physicians were already noting
“autism™ or “autistic-like behavior.” (See history of Alexandra’s autism at pp. 2-3 above.) Thus,
even assuming that the Sewmes analysis is correct, this petition would still be untimely as 10
petitioners” first claim.

Also with regard to this first claim, petitioners argue that the pelition should be deemed
timely under the “continuing 1ot doctrine.” Again, | cannot apree. As respondent has pointed out,
the “continuing tort doclrine™ would appear to have no application to § 300aa-1 6(a}(2), in which the
limitauons period runs from the first symptom or manifestation. of the infury, not from the
administrations of the vaccine. Therefore, if petitioners’ only claim were their first claim, then |
would have no choice but to dismiss their petition at this time.

B. Second claim

As (o petitioners’ second claim, concerning “significant aggravation,” however, | conclude
thai it would not be appropriate for me 1o dismiss the claim on timeliness grounds at this time. If
the Apnl 2000 vaceinations did in fact aggravale Alexandra’s autism, then obviously the first
symptom of that aggravation must have occurred in April 2000 or thereafter, so that the filing of the
pettion in September of 2002 occurred within 36 months after the first symptom of that
aggravation ’

In respondent’s most recent {iling (filed November 7, 2003), respondent contends that none
of the three vaccinations that Alexandra reccived on April 11, 2000, contained the thimerosal
preservative, Respondent seems 1o argue thal 1 therefore should nor permit petitioners to stay
proceedings with respect to their “significant aggravation” claim pending the Omnibus Autism

‘Of course, to gain an award, petitioners will have 10 supply evidence proving thal a vaccine-
caused aggravation occurred and that the “first symptom or manifestation” of that aggravalion
occurred not earlier than three years prior 10 the date on which their petition was filed. They may
cither provide the necessary evidence themselves, or wait 1o see whether evidence supportive of their
claim is provided in the Omnibus Autism Proceeding.

3
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Proceeding. This argument, nowever, ignores the fact that in the Omnibus Autism Procceding, the
Petitioners’ Steering Commitiee is artempting 10 develop evidence not only concerning whether
thimerosal-conraining vaccines can cause or aggravale autism, but also whether the MMR vaccine
(measles, mumps, rubella) can cause or aggravate autism.” And, as | understand the record,
Alexandra did receive an MMR vaccination on April 11, 2000. Therefore, if petitioners wish 10
continue to stay proceedings with respect to their aggravation claim pending the Omnibus Autism
Proceeding, [ will allow them to do.

I

CONCLUSION

As to petitioners” first claim, the petilion was untimely, and under current law [ ¢learly would
be barred from affording petitioners any compensation for that alleged injury. However, the petition
daocs appear o be timely as to petitioners’ second claim, that Alexandra’s autism was aggravated by
her vaceinations of April 11, 2000. Accordingly, it is appropriate that ] do not dismiss this petiuoen,
but instead afford petiioners the opportunity to offer evidence supporting their factual contentions
as 1o the aggravation claim.

If petitioners wish to attempt to prove their aggravation ¢laim at any time by inrroducing their
own evidence, | will, of course, prompily permit them to do so. Until petitioners indicate that they
wish to do so, however, I will continue to permit them 1o stay proceedings on their aggravation claim
pending Lhe conclusion of the Omnibus Autism Proceeding, since that Proceeding may provide
evidence supporting their claim thar an MMR vaccination ¢an agpravate autism.

p - i
ot fo)

Georgc L. Hastings, Jr.
Special Master

"This case is one of over 3,400 pending Program petitions involving claims that a condition
known as “autism’ was caused by one or more vaccinations. Those claims have been linked together
in a proceeding known as the Omnibus Autism Proceeding. See, e.g., Autism General Order £1.
2002 WL 31696785 (Fed. Cl. Spec. Msir. July 3, 2002). A commitiee of attorneys, known as the
Petitioners’ Steering Committee, has been formed to represent the interests of the autism petitioners.
As noted above, the Committee is attempting to develop evidence concerning the general issue of
whether thimerosal-containing vaccines and/or MMR vaccines can cause or aggravate autism. When
such evidence is developed, it will be presented 10 me at a hearing concerning the general causation
issue. Any conclusions reached as a result of that hearing will then be applied 10 the individual
autism cases. Almost all of the individual autism petitioners, like the petitioners in this case, have
requested that proceedings in their own individual cases be stayed until the conclusion of the
Omnibus Autism Proceeding.
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AMY CURRIE and DOUG HAMILTON, as
parents and natural guardians of

-*

EDGAR HAMILTON, *
Petitiopers, >

* TO BE PUBLISHED
v, *
*
SECRETARY OF HEALTH AND *
HUMAN SERVICES, *
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John Hamilton, Melbourne, Florida, appeared for petitioners.
Linda Renzi, Department of Justice, Washington, D.C., appeared for respondent.

ORDER DISMISSING VACCINE ACT PETITION'
HASTINGS, Special Master.

This is an action in which the petitioners filed a petition seeking an award under the National
Vaccine Injury Compensation Program (hereinafter “the Program™). The petitioners have since
determined that they do not wish to prosccute this claim, and have stipulated with respondent that
lhe petition should be dismissed. The issue is whether, in such cireumstances, a “judgment” should
se entered by the Clerk of this Court. For reasons to be set forth below, I conclude that ajudgment
should mor be entered.

"The Clerk of this Court is hereby instructed that this Order concludes proccedings “on the
merits” of this Vaccine Act petition, but does not constitute a “decision” as that term is used in the
Vaccine Act. The Clerk shall not enter judgment.

*The applicable statutory provisions defining the Program are found at 42 U.5.C. § 300aa-10
el seq. (2000 cd.). Hereinafter, forease of citation, all “§” references will be 10 42 U.S C. (2000 ed.).
I'zlso note 1hat I will sometimes refer to the statute that enacted the Program as the “Vaccine Act.”
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BACKGROUND
A. Procedural history of this case

The pelition in this case was filed on July 16, 2002. Respondent filed a report disputing the
claim on October 16, 2002. On December 6, 2002, petitioners filed a “Notjce of Voluntary
Dismissal” During discussion at an unrecorded telephonic status conference on January 10, 2003,
however, petitioners requested that the notice be withdrawn, and [ granted the request.” Atanother
unsecorded telephonic status conference held on April 30, 2003, the parties informed me that they
would soon stipulate 1o dismissal of the petition, pursuanl to Vaceine Rule 21(a)(2)." On
November 25, 2003, the parties filed such a stipulation. However, prior 10 the actual filing of the
supulation, on June 3, 2003, respondent filed a document, entjtled “Joint Notice to Response,” i
which respondent argued that a “judgment” should not be entered in response to the stipulalion to
dismiss. That molion led {0 in the briefing process, to be described below, that has prompied the
filing of this opinion,

B. Briefing of “judgments issue” in the Omnibus Autism Proceeding

This case is one of over 3,400 pending Program petitions involving claims that a condition
known as “autism* was caused by one or more vaccinations. Those claims have been linked together
1n a proceeding known as the Omnibus Autism Proceeding. See, e g., Autism General Order ],
2002 WL 31696785 (Fed. Cl, Spec. Mstr. July 3,2002). A committee of attorneys has been formed
\0 represent Lhe interesls of the autism petitioners, known as the Petitioners™ Steering Comminee.
During the Omnibus Autism Proceeding, it became clear that the issue of when “Judgments” should
be filed in Program cases would become important in many of the autism cases, Accordingly,
asked both the Petitioners’ Steering Commirtee and the respondent (o brief that issue, and a series
of briefs were filed into the “Autism Master File,” which constitutes the public record of the
Omnibus Autism Proceeding. 1 placed those briefs into the record of this case by my Order dated
November 13,2003, and it is 10 those briefs which 1 will refer in the following pages.

’On January 13, 2003, 1 signed, and sent to the Office of the Clerk of this Court for filing, an
Order memorializing the action taken at the January 10 status conference. Inadventently, however,
that Order contained the wrong docket number and was not placed into the record of this case at that
ume. I later placed a copy of that Order inio the record of this case attached to my Clarification
dated November 12, 2003

"The Vaccine Rules appear as Appendix B 1o the Rules of the United States Court of Federal
Claims.
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RESPONDENT’S ARGUMENTS

In general, respondent argues that “judgments” should not be entered every time a Vaceine
Act case Is concluded, but should be emered only in cases in which the special master issued afinal
ruling upon the issue of whether comipensation isto be provided pursuant 10 a pelittoner’s claim, and
that ruling contained “findings of fact and conclusions of law.” According 10 this rcasoning, if a
peuition is voluntarily dismissed by petitioner, the parties siipulate to dismissal, or the petition is
withdrawn pursuant 1o § 300aa-2 1(b), then no “judgment” should be cntered. Respondent offers two
major arguments. First, respondent relies on the statutery language of § 300aa-12 that describes
when “judgments and “decisions” are to be filed. Second, respondent makes an argument that the
tanguage of § 300aa-12 must be interpreled narrowly in the area of entering “judgments.” in order
o comport with the overall Congressional scheme for limiling tort suits against vaccine
mznufacturers and administrators.

A. Respondent’s interpretation of § 300aa-12

The relevant statutory provisions appear at § 300aa-12. Generally, § 300aa-12(c) provides
the primary statutory mention of the term “Judgment,” with § 300aa-12(d)(3)(A) describing the
action--i e , a special master's “decision™--that triggers the judgment process.

First, § 300aa-12(e) provides for a “judgnent” following the “decision” of a special master.
The timing of the entiy of judgment depends upon whether the special master's decision is appealed.
That is, if no motion for review of a special master’s decision is filed within 10 days, the statule
requires the clerk Lo “enter judgment” immediately. § 300aa-12(e)(3). If, on the other hand, either
party files a review motion, then a judge of the court may (A) uphold the special masler’s decision:
(B) set that decision aside and file the court’s own “findings of fact and conclusions of law:* or
(C) remand the case to the special master., § 300aa-12(e)(1) and (2). Although, curiously, parts (1)
and (2) of § 300aa-12(e) don't say anything specific about a “judgment” being entered afier the
judge’s review, the implication of those provisions, in combination with part (3), is that, in a case
in which the judge either upholds the special master’s decision or substitutes the Judge’s ownruling,
a “Judgment” is then entered after the judge’s review.

Section 300aa-12(e) seems to be the onlystatutory provision that describes (he cireumstances
under which a “judgment” is to be entered in a Vaccine Act case.

The Vaccine Act also describes the special master's “decision,” the issuance of which
triggers the judgment process. The statute provides that the special master “shall issue a decision
* " * with respect to whether compensalion is to be provided under the Program and the amount of
such compensation.” § 300aa-12(d)(3XA). In tssuing that decision, the special master “shall * * *
include indings of fact and conclusions of law.” Jd. Such a decision “may be reviewed * * * in
accordance with [§ 300aa-12(¢)]." 1d.
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LISEVRMLIGLY; VAL VI LS WOTLINE O § 20UAa- L2(A)(3) - | § 300aa-12(e}, respondent
arguesthata “judgment” is to be issued only afiera “decision” pursuant 1o $ 3002a-12(d)(3) has been
filed by a special master. Further, respondent arpucs that only a ruling by a special master that
“complies with § 300aa-12(d)3)"-ie., a tuling that decides “whether compensation is to be
provided and the amount of such compensation™ and which “include(s] findings of fact and
conclusions of law™--constitutes a “decision” pursuant 1o § 300aa-12(d)(3). Forexample, respondent
argucs that when a petitioner voluntarily dismnisses his own petition as a matter of right pursuant 10
Vaccine Rule 21(a) (ie , prior 10 the respondent’s report in the case), or the parties jointly stipulate
to dismissal, no “judgment™ should be entered. (Resp. Br. filed 7-30-03, pp. 3-4.)

Respondent initially also argued that a special master's disrissal of a pelition for failure 1o
prosecute would not constitute a “decision” under § 300aa-12(d)(3), because such a ruling would
supposedly not “address * * * whether compensalion should be awarded,” and would not contain
findings of fact and conclusions of law. (Resp. Br. 7-30-03, pp. 5-6.) Howewver, the respondent later
clarified that if a special master’s dismissal for failure 1o prosecute sets forth findings of fact and
conclusions of law, and concludes that compensation should nol be awarded, then such 2 djsmissal
would constitute a “decision” pursuant 10 § 300aa-12(d)(3)(A). (Resp. Br. filed 10-20-03, pp. 1-2)

B. Respondent's argument concernin g the policy of limiting tort suits

The other arpument of respondent is that the language of § 3002a-12 must be interpreted
sinetly. with respect 1o the issue of when “judgments™ are to be entered, in order 1o compon with
the overall Congressional scheme behind the Vaccine Act for restricuing tort suits against vaccine
manufaclurers and administrators.  Respondent points out that the Vaccine Act affects the
jurisdiction of staie and federal trial courts over vaccine-related claims that were initially required
o be brought under the Vaccine Act. Respondent notes that one section of the Vaccine Act
specifically limits that jurisdiction o instances where there is “Authority to bring actions ” § 300aa-
21. Thau section provides only two methods for a petitioner to conclude praceedings under the
Vaceine Act, while preserving the option to file a ¢ivil action againsi a vaccine manufacturer or
administrator. One option consists of a time deadline after which a petitioner may withdraw from
the Vaccine Act proceeding, afier notice that the statutory time for a decision has elapsed. § 300Caa-
21(b). The other allows a petitioner to reject a “judgment” of the Court of Federal Claims and
thereafier file acivil action. § 300aa-21(a). Respondent argues that because Congress used the enry
of “judgment” on a Vaccine Act claim as one boundary of the jurisdiction of trial courts over cjvil
actions, it is critical that such “judgments” arc only enlered under the circumsiances specifically
provided in the Act, Specifically, respondent argues, the Clerk of the Court of Federal Claims is
without authority 10 enter a “judgment” in the absence of a “‘decision” meeting the requirements of
§ 300aa-12(d)(3). Respondent argues that if the Count of Federal Claims disposes of a Vaccine Act
pelition “through methods that do not meet the requirements of section 12(d)(3)” (Br. 7-30-03 a1 9),
no “judgment” should issue in such case. In this regard, respondent relies heavily upon a specific
example of the way in which the inappropriate issuance of a “judgment” could adversely impact the
Congressional scheme behind the Vaccine Act. Respondent notes that “if a judgment were 10 issue
after a volumary dismissal, a petitioncr would simply have 10 file the perition, immediately dismiss
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H.odng inen reject the ens.  judgment, thereby entirely circumver....g Vaccine Aci proceedings
and frusirating the Congressional goal of resolving vaccine injury claims through proceedings under
the Act.” (Br. 7-30-03, p. 9.) Under this scenario, the petitioner would inappropriately exit the
Program with a “judgment” without having a special master evaluate the claim, or even having 1o
wait for the 240-day periad set forth at § 300aa-12(d)(3)(A). Respondent points to the observalion
ol the U.S. Court of Appeals for the Federal Circuit that the Vaccine Act should be interpreted to
implement Congress’ “strong bias in favor of bypassing the civil litigation route jp favor of
compensation c¢laims under the Act.” Amendola v. HHS, 989 F. 24 1180, 1184 (Fed. Cir. 1993).
Therefore, respondent urges, the Vaccine Act should be construed so as not to create additional
means Lo avoid proceedings under the Act beyond those that Congress explicitly identified.

HI

RESPONSE OF PETITIONERS' STEERING COMMITTEE
The briefs of the Petitioners’ Steering Commitlee, in general, do not 1ake issue with the
respondent’s argumenis. The Cammittee’s major cautionary note is that it should be clear that
petilioners ¢an receive an anciilary awsrd for attorneys’ fees and Casts, pursuant to § 300aa-15(e),
even in the absence of a “Judgment.” On this point, respondent has specifically so conceded, in the
respondent’s Response filed in rhis case on July 16, 2003.

v
EVALUATION OF RESPONDENT'S ARGUMENTS

In general, 1 {ind the respondent’s arguments to be persuasive. Undoubtedly, the statutory
provisions queled above do imply that a “judgment” properly follows only afier a special master's
“decision;” the statute also specifies that a “decision” js a document in which a special master
addresses “whether compensalion is 1o be provided under the Program and the amount of such
compensation,” and that a decision “shall include findings of fact and conclusions of law.” § 300aa-
12(d)(3)(A).

Further, respondent’s above-described policy argument seems correct as well. It would
certainly seem to contravene the Congressional intent if a party could file a petjtion, volumarily
dismiss it the next day, and receive a “judgment” that would entitle the party to then file a ¢ivil
action against a vaccine manufacturer or administrator. Congress certamnly seems (o have inlended
that a petitioner either get an evaluation of the merits of petitioner’s claim in the form of 2 special
master’s “decision,” or at least wait out the 240-day period, specified in § 300aa-12(d)(3)(A)(i),
before being authorized 1o withdraw from the Program under § 300aa-21(b).

Moreover, as far as the rufes of this Court are concerned, [ conclude that they are consistent
with respondent’s argument. The “Vaccine Rules” of this Court that govern Vaccine Ac
proccedings, comained at Appendix B of this Court’s rules, provide for “judgment” to be entered
either 30 days after a special master’s “decision” if the master’s decision is not appealed (Vaccine
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RWie Lita)), or aner a judy . review (Vaceine Rule 30(3)). Theru,  do not seem to provide tor

“Judgmen(” to be entered in any other sitwation, Thus, the court’s rules also seem 10 be consistent
with respondent’s argument.

\4
PRIOR COURT PRACTICE

Itappears that, in general, the practice of the Clerk of this Court has been in the past o enter
a"judgment” at the conclusion of each Vaccine Act proceeding, even afier a voluniary dismissal or
stipulated dismissal pursuant 1o Vaccine Rule 21(a), or after a petitioner’s withdrawal pursuant to
§ 300aa-21(b). This practice, however, was nat mandated by statute, court rule, or any other formal
dircctive. It simply appears that, until recently, no one gave (his practice any significant
consideration. Therefore, 1 do not find that the past practice offers any significant authonity or
precedent concerning what the furure practice of this Court should be,

YI
PROCEDURE THAT 1 AM ADOPTING

In light of the foregoing, my conclusion is that it is appropriate that I adopt a new policy
concerning when “judgments” are, or are not, to be entered. 1 conclude that a “judgment” should be
entered only after a special master files a “decision” that compiies with § 300aa-12(d)(3)(A)--i e,
a ruling that decides “whether compensation is to be provided and the amount of such
compensation,” and which “includes findings of fact and conclusions of law.” For example, when
a voluntary dismissal or a stipulation for dismissal is filed pursuant 16 Vaceine Rule 2 I(a), or when
a petitioner withdraws from the Program under § 300aa-21(b) afier receiving a formal notice
pursuant 1o § 300aa-12(g)(1), the special master should file some type of order or notice thal merely
acknowledges the dismissal or withdrawal, and notifies the Clerk of the Court that the proceedings
“on the merits” of the petition® are concluded. The order or notice should specify that the document
does nof constitute a “decision,” and that the Clerk of the Court should notentera “judgment.” This
is the approach that | intend 10 1ake in my cases.

‘Ancillary proceedings concerning an application for attorneys ' fees and costs, pursuant to
§ 300aa-15(e)(1), of course, could still take place in a case when appropriate. As noted above, the
respondent has acknowledged, and I agree, that an award for fees and costs may be appropriate in
some cases ¢ven though no “judgment” is entered.

6
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v}

CONCLUSION

For the reasons stated above, this petition s hereby DISMISSED,
sipulation for dismissal. The Clerk of this Court is hereby instructed t
constitute a “deciston” as that term is used in the Vaccine Act, but does canclude proceedings “on
the merits” of this Vaccine Act petition. The Clerk shall not enter judgment.

pursuanl to the parties’
hat this Order does not

- R ey

““George L. Hastings, Jr. -
Special Master

TOTAL F. 14



